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Date of Order: 30.01.2023 Date of issue: , 03.02.2023
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Passed by Shri Shiv Pratap Singh, Commissioner (Appeals), Ra-jkot

T AT A/ YT ALeh/ IJUTYH/ TETAH AT, ﬁwﬁwmgﬁﬁ/ﬁaﬁr{/aﬁm
THRE / AT/ wrierarm g iR o g arw ¥ g /
Arising out of above mentioned OIO issued by Additional /Joint/Deputy/Assistant Commissioner, Central
Er:cise/ST / GST, Rajkot / Jamnagar / Gandhidham :

q afteratacT T #7 AT U a7 /Name & Address of the Appeliant & Respondent :-

M/s. Parshva Diesels Pvt Ltd C-1/B-10, GIDC, Aji Industrial Estate, Rajkot.

ﬂ ammmmmamm /. sferaror 3w srdfier T T qHAT §1/ .
y person aggneved by this Order-in-Appeal may file an appeal to the appropriate authority in the following way.

A FT I X wnz afafum |, 1944 $t urr 35B ¥ awia
W qaﬁrraﬁiﬁw, ~199495ﬁm86 *ﬂfmm{% b

APBSal to Customs, Excise & Service Tax Appellate Tribunal under Section 35B of CEA, 1944 / Under Section 86
e Finance Act, 1994 an appeal lies to:-

i ot e e o, T ﬁamwﬂ%ﬁtrmmﬁmwﬁﬁﬁmﬁz A =AT*
W m*- ﬁﬁ%ﬁmmﬁmﬁqu = quz 2,

The special bench of Customs, Excise & Service Tax A_ppellate Tribunal of West Block No. 2, RK. Puram, New
Delhi in all matters relating to classification and valuation.

(id) Wm&g% mm*wmm@:ﬁgﬂvm Q?‘Waﬁ%ﬁnmﬁmw(f?réz)ﬁ

T%the West regional benclg of Customs, Excise & Service Tax &pellate Tnbunal JCESTAT) at, 2'"’ Floor, Bhaumali
awan, Asarwa Ahmedabad-380016in case of appeals other than as mentioned in para- 1{a) above

| ymE “‘J%ﬁ’“"'g%?“ m“%ﬁ WE’ g’ﬁ@mﬁwﬁf-ﬁ 2001, %gmma: 13%1131
%0*00/ m Wztnso T as “ﬁz 000/— 000/ T, =, ooo:é
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}m‘@atuwaﬁﬂ (@ a0 ¥ fore s vr§ '500/-
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The ap eal to the Appellate Tribunal shall ﬁled m uadru hcate in form EA- rescnbe under Rule 6 of

Centr Excise { &d’ggl) Ru ties 001 sha?l q p ainst one whlcg /atal?zgst sho lél be accompanied

Rs 10 000 / where ount ?uty dem%n ‘mtegﬂst/ 1% refund 1s upto 5

S Lac t o 50 Lac an b 0 Lac respec le t¥1 e form TO! our o Asst Registr:

of bran h of any nominated pu lic sector g.lnk of the place where ch of any nominated &u lic sector

gf thtt:_ P a({:ti whsea% ;he bench of the Tribunal is situatéd. Application made for grant of stay shall be accompanied
y a fee of Rs

(i)
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The appeal under sub section (1) of Section 86 of the Fmﬁnce Act 1994, to the Alppe late Tribunal Shall be ﬁled
in uagru licate in Form S.T.5 a prescnbed under Ru e ‘Servr% Rules, 1994, and Shall b
accom g by a copy of the r er appeal agn ainst (one o w & e certified %(:'P ) ]
accom a fees of Rs. ere the ount of service tax interest demand penalty levied of
Rs., s or less, Rs. /- where e amounto semce tax & interest demanded pen tylevre is more
; s but not.e:(ceedm R F s, Rs.10 000/ where e amount o tax & interest
demanded & penalty levied i %or? ﬁ rggees in th ?13111 of cros %‘ f vo r of the
i _srstant Registrar of the 'l)enc nommated Public Sector B ank of the place wi ere the ench o Trx unal is
4t for grant of stay shall be accompanied by a fee of Rs.5

L




@ P afafiaw, 199441 aTr 86 1 S-aTTel (2) T (24) ¥ st ok B ot anfir, e A, 1904, ¥R o (2) 0
ud 9 (2A) ¥ aga Fulfa 7 S.T.-7 § ) o e wd 3u% ITE % FaaT g (Irfier) , =T I o ]
AR |

A qaq s
i s 6 9t o £ (3% ¥ & 7R} Wit aﬂtmmmmmmjﬁﬁuw
/W,ﬁwﬂﬁmmﬁ%wﬁaﬁfwaﬁﬁmg;:ﬁaémﬁwﬁﬁ H g FAT | i

a9 i
e appeal under sub section (23 and tS%A) of the section 86 the Finance Act 1994, shall be filed in For ST.7 as
prescriged under Rule 9 g))( &9(2A) of the Service Tax Rules, 1994 and shall be accompanied by a copy of order- -
of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of which shall be a certified copy)
and copy of the order passed by the Commissioner authorizing the Assistant Commissioner or Deputy
Commissioner of Central Excise/ Service Tax to file the appeal before the Appellate Tribunal. :

(i) HaT o, Bedte Ieqrg o Od Aarak ey it (ARz) & wfY anfiet ¥ o ¥ ¥t g g AfafAgw 1944 e
35U% ﬁm,aﬁﬁéqgt?ﬁﬁw, 1994 $1 aRT 83 ¥ serlq Jarw A ﬁﬁg,wﬁﬁwﬁmmﬁwwﬁ
arfler A THY TG &F /AT F AW H 10 v (10%),qu;§w‘h1 g , 4 Haw i RaRa &, &
AT 4T T, werd B 5@ AT % st ST £ oIy areft SR 3T e 99 FOF 9 A TN

FAIT INTE o6 T JaTaR F it “wivt 3 g g A faw arfaer §
@

(ii) e R RN waafy , ’ .
(iit) 73 a1 et & A 6 % siwfa 3g ' '
- qud g 6 @ oy ¥ yrawra Aftw (@0 2) sf@fiaw 2014 F arow & F Pl srfiefte fererd 3 awrer Rt
A IAT qF ardfier A A A iy . . . L :
For an appeal to be filed before the CESTAT, under Section 35F of the Central Excise Act, 1944 which is also
" made applicable to Service Tax under Section 83 of the Finance Act, 1994, an appeal against this order shall lie
before the Tribunal on payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute, provided the amount of pre-deposit payable would be subject to a
ceiling of Rs. 10 Crores, . .
Under Central Excise and Service Tax, “Duty Demanded” shall include :
i) . amount determined under Section 11 D;
i) . amount of erroneous Cenvat Credit taken;
ii1) amount t!l{‘ayal:hle under Rule 6 of the Cenvat Credit Rules '
s - provided further that the provisions of this Section. shall not szgpl to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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€] venue oor, Jeevan e U , rar €CL, New beini-
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under Section 3 in respect of the following ca: t proviso to sub-section (1j
of Section-35B ibid: .
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In casSe of any 1dss of goods, where the loss occurs in transit from a factory to a warehouse or to another factory :

or from one warehouse to another during the course of processing of the goods in a warehouse or in storage
whether in a factory or in a warehouse

id * Rl 1 & Rfamfor & ¥ Fge (REe) Fame #,
R Al A Yo s v o e s g (R

In case of rebate of duty of excise on goods exported to any country or territory outside India of on excisable
material used in thé manufacture of the goods which are exported to any country or territory outside India.

i TfE Ieare v 77 YA 0 R wig A faer W = qrer frata By rar & :
() In case opgods expor'ttg outside Ind'izlggxport to Nepal or Bhutan, without% péyment of duty.
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Cre:lg% of any duty alfowed to be utilized towards payment of excise duty on final products under the provisions

Sty

date Gppoinied nder 828 1600t Btk (ho'3 Acy 3555, the Commissioner (Appeale) on o afer, the
\7] e I 4 9T yox'Eeay EA-8 ¥, Y i ity Ieate o ( ) Rawraeft, 2001, & 9 ¥ sgia A
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*  The above application shall be made in duplicate in Form No. EA-8 s specified under Rule, 9 of Central Exci
Appeals‘i R\Il)lgs, 2001 within 3 months from the date on i e ol;d%r y ghte{o gee Igealgg ain)é?sig

wh}ch S0

gommumqated and shall be accom&anied l&y two copies each of the QIO and 0r3er-ln: p e:B It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as prescribéd under Section 35-EE
of CEA, 1944, under Major Head of Account. . .

(vi) wm%m@ﬁawWiﬁm#m \ .
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the order covers varigusnumbers of order- in Or%lénal, fee for each O.1.0. should be paid in the aforesaid manner,

notwithstanding the fact that the one eal to llant Tribunal or the one application to the Central Govt.
As the case maf5 be, is filled to avoid saclx)*n%toria worl?plpgxcising Rs. 1 lakh fee of Rs‘:’pm()/ - for %aclei. o ©
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Attention is also invited to the rules covering these and other related matters contained in the Cust , Exci '
am; Service Appellate Tribunal (Précedure) Rules, 1985‘. n ustoms, Excise
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3(M1¥l 313X /ORDER-IN-APPEAL

‘M/s Parshwa Diesels Pvt Ltd, Survey No.185/P-18,.Near Rangunmata
Temple, Bhavnagar Road, Raj Samadhiala, Dist. Rajkot (hereinafter referréd to
.as appellant) has filed two appeals No. GAPL/ COM/ CEXP/246 & 247/2022
against Order-in—Original No. 55 & 56/D/AC/2021-22 dated 31.03.2022
(hereinafter referred to as ‘impugned order) passed by the Assistant
Commissioner, Central GST, Division-I, Rajkot (hereinafter referred to as

‘adjudicating authority’).

Q. Brieﬂy stateci, the facts of the case are that the appellant was engaged in
manufacture of Ignition Combustion Engines (I.C. Engine) and Centrifﬁgal Pump |
Sets (Couple éet) falling unciér CETH No0.84089090 and 84137010 respectively,
of the Ceptral Excise Tariff Act, 1985. The appellant had assembled Centrifugal
Pump Sets and cleared the same on payment of conce.ssional' rate of Central
Excise duty @6% availing‘ benefit of Sr.No.235 of Notification No.12/2012-CE
‘ datedk‘1'7.03.2012. It appeared that on clearances of ‘pbwer driven/ Centrifugal
pump sets. comprising of 1.C. engine, Purhps and.Tfolleys, the appellant-w‘as
'required .to pay duty @12.36%/ 12.5% on the I.C. Engines and Trolleys.
’I‘hérefdre, two show cause notices dated 07.1 1.2016 and 16.07.20 18 covering
the period August 2014 to June 2016 and July 2016 to June 2017 démahding
Central Excise duty of Rs.39,73,689/- and Rs.27,23,076/- respectively. Vide
impugned order tl}e adjudicatir;g .authority had confirmed the. demand and

imposed penalty.

. 3. Being aggrieved, the-appellant filed appeals wherein they, inter alia,
@ submitted that;

¢

(1) The findings of the adjudicating authority, contrary to the facts of the case
LT and evidences produced, are baseless and are not supported by any independent

. eviderices and hence are liable to be set aside. . '

(i) The appellant submiitted that the édjudicating authority has erred in
‘confirming the demand ignoring the fact of manufacturing process and the
relevant photographé prodﬁced. They contended that the photograph and
brochures prove beyond doubt that the product can be assembled at factory and

no customer can assemble the pump of its own.

(dii) The appellant submitted that the adjudicating authority erred in
confirming the demand relying on the decision of Allahabad High Court in the
case of Honda Siel Power Products Ltd in as much as the facts of the case and

- facts of present case are totally different.

’

%\ The appellant contended that assembly is nothing but' manufacturing

¢ 7
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Appeal No: GAPL/COM/CEXP/246 & 247/2022

activity and the CBEC in its circular has clarified that Diesel, Oil Engine when -
' ¥

used in assembly of pump set, is an integral part of such pump set..

(V) The appellant submitted that department was in the knowledge of the fact
of clearance of pump set and the same was audited by the department regularly.

Therefore the dema'rid beyond period of two years is barred by limitation.

(vi) The appellant contendéd that the imposition of penalty and demand of

interest are also not ,sustainable.

4. Advocate Paresh Sheth appeared for personal hearing on 24.01.2023

and handed over a common note for written submission in respect of 13
apoeals of 7 appellants involving a common issue relating to exemption of
Central Excise duty on P.D. Couple Pump sets manufactured by the

appellants wherein the pumps produced from the market are fitted with the

diesel engines manufactured by ‘the appellants and sold, as P.D. Couple

pump set. He drew attention to the set of colour photographs enclosed the
appeals and in the written submissions handed over at the time of personal

hearing. He requested to set aside the impugned orders and to allow the

appeals.

4.1 The advocate for the. appellant submitted written submission vide

letter dated 24.01.2023 wherein he reiterated the submissions made-in the

grounds of appeal as well as those made at the time of personal hearing. He

submitted that in all the cases department has not produced any evidence
to prove that the appellants were removing pump set in the manner as
described in the decision of Hon’le Allahabd High Court. On the contrary by
| producmg photographs they have estabhshed the fact that the pump set is

manufactured in the factory and is cleared in assembled condition and

known in the market as pump set only. They relied upon the following"

circular/decisions.

Circular No.224/58/96-CX dated 26.06.1996
Patel Field Marshal Industry-2003 (158) ELT.483 (Tri-Mum)
Forge & Blower Industries Ltd-2012 (284) ELT.609 (Tri-Ahmd)
Usha International Ltd-2018 (364) ELT.1103 (Tri-Chan)

- Leo Circuit Boards Pvt Ltd-2015 (330) ELT.227 (Tri-Mum)

- Xerox Modicorp Ltd-2001 (130) ELT.219 (Tri-Del)
Bhandari Caterer-2019 (29) GSTL.489 (Tr-Del)
Super Cassettes-Industries Ltd-2017 (347) ELT.145 (Tri-All)

il ol

© N o

5., 1 have carefully gone through the facts of the case, the impugned order,
the appeal memorandum and written as well as oral submissions made by the

Appellants. The contentious issue before me is whether the appellant is liable to

' pay Central Excise duty @12.36%/ .12.5% on the I.C. Engines used in the pump

i

= cleared by them.

Page 4 of 6
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6. . In this regard, I find that,vtl'.le demand has been made and confirmed on
the premises that assembiy does not amount to manufacture and fhe ﬁ;lal
producﬁ cleafed viz. pump set compﬁseé of 1.C. Engine; pump and trolley and

the pumps were separate manufactured items. The show cause notice has also

 referred to the decision of Honda Siel Power Products Ltd-2016 (332) ELT.222

.(All). Though the appellant cited Board’s Circular No.224/58/96-CX dated

26.06. 1996, the adjudicating authority proceeded to decide the issue against the -
appellant relying upon the decision of Honda Siel Power Products Ltd-2016 (332)
ELT.222 (All). The clarification given by the Board with regard to classification of

| pump sets vide Circular No. 224/58/96-CX dated 26.06.1996 is as under:

“2.  The matter has been examined in depth. Board in its F.No. 151/13/92-CX.4 (Pt.) (Circular
No. 11/11/94, dated 2-2-1994224/58/96-CX dated 26.06.1996) has held that electric motors or
rotors or stators are componenlts parts of P.D. Pumps. Following the same analogy, the prime
mover, i.e. 1.C. Engine may bé treated as an integral part of P.D. Pump. The Board takes note of
Note 3 of Section XVI of Central Excise Tariff which states that composite machines consisting of
two or more machines fitted together to form a whole and other machines adapted for the purpose
of performing two or more complementary or alternative functions are to be classified as if
 consisting only of that component or as being that machine which performs the principal function.
As the principal function of a pump set is that of the pump, the pump set is rightly classifiable under
_Chapter sub-heading 84.13. ' '

3. Hence, the Board is of the view that Power Driven Pump Sets are classifiable under Chapter
Heading 84.13 and if such Power Driven Pump Sets are primarily meant Jfor handling water, the
benefit of Notification No. 56/95, dated 16-3-1995 will be admissible to the whole pump set”

6.1 I find that the CBEC has clarified that principal function of the pump set -

is that of pump, the pump set is rightly classifiable under chapter heading 84.13.

It is also well settled law that the department is prevented from arguing against

the clarifications issued by fhe Board. Since the position has been clarified by

the Boérd, the power driven pump sets manufactured by the appéllant are

_classifiable under chapter' heading 84.13 and will be eligible for the benefit of

concessional ‘ rate of duty. as provided under Sr.No.235 of Notification

No.12/2012-C dated 17.03.2012. The inference drawn by the adjudicating

authority that the assembling is not amounting to manufacture is of no

significance in view of the clarification by the Board that pump sets are
classifiable under chapter heading 84.13. The 1.C. Engine is falling under CETH

No.84089090 and when it is couples with pump, in view of the clarification of

.the Board, it becomes part of pump set and its claésiﬁcation changes to 84.13.

6.2 1 also find that the adjudicating authority has incongruously made

reference to the case of Honda Siel Power Products Ltd (supra) as the said

" decision was rendered in a case where the assessee purchased pumps from

outside -and placed the same inside a ‘single carton in unassembled condition.
'Flirther, the packfng contained two buyers’ manual, one pc—;rtained to their own
Kggine and other pertained to pumps purchased. In the present case, it is
@ . .

: ,% fact that the appellant had assembled pump set and cleared the

ihZdssembled condition. As-per the manufacturing process submitted by

. ‘gﬁ /%ﬁ/ ' Page 5 of 6
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the appellant, for manufacturing pump set, they purchase Centrifugal purhp an%l
same is coupled with Diesel Engine manufactured by them. They coupled diesel
engine with centrifugal pump mounted on base frame/ trolley as per the

requirement of the buyers They also manufacture base frame/ trolley and also

purchase from manufactures as and when required. When diesel engine is

coupled with centrifugal pump mounted on base frame/ trolley, they check the

same and then painted and packed in wooden case ready for. dispatch.' The

photographs and documents such as invoices submitted by the appellant also

confirmed the fact that the appellant had cleared the same as pump set in

assembled form and not separately. The shlow cause neﬁce as well as the
| impugned order has not adduced any evidence to the effect that the appellant
had sold diesel engine, pump and trolley separately. The documentary

evidences produced by the appellant also proved that the goods viz. pump sets

were cleared in assembled condition. As such, the demand of Central Excise duty

separately on 1.C. Engine/Diesel Engine and trolley; when they have cleared a

cofnplete pump set, is not sustainable and consequently the penalty also is not

sustainable.

7. In view of above, I set aside the impugned order and allow the appeal.

¢.  Sdieenal gRI &s @t S st o1 FueRT Iudied ddie | fbar ST 8 |

8. The appeals filed by the Appellant are disposed off as above.
wanfya/ Attested
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